
Brexit: Where do we go from here…?

Remind me again exactly what Article 50 actually is?

Almost every country in the world has a written constitution. The EU also has a written constitution

and it is mostly set out in two documents: The Treaty on the European Union and the Treaty on the

Functioning of the European Union. To make things a bit more confusing, the two treaties together

are sometimes called the Lisbon Treaty. You can switch between the names to see if people are

paying attention.

The Treaty on the European Union deals with the big stuff. The EU existed before this treaty but this

is the one that really created something having its own independent existence with its own rights and

obligations. It started off life as the Maastricht Treaty and many of us remember the trouble that

caused back in the 1990s.

The Treaties read a bit like very long contracts. Each section is called an Article and Article 50 of the

Treaty of the European Union deals with what happens when a member wants to leave. That’s the

Article 50 we are dealing with. It’s tucked in right at the end, just before the boiler plate, presumably in

the hope that few people would read that far.

So that’s where it is, but what does it say?

Article 50 is very short; the whole thing only has five sub-sections and runs to just 260 words. You can

read the full text at www.lisbon-treaty.org or just Google “Article 50 TEU”.

Article 50(1) says “Any Member State may decide to withdraw from the Union in accordance with its

own constitutional requirements.” I said above that almost all countries have a written constitution, but

the UK does not. We do have a constitution but unlike pretty much any other country it is not all

written down in one place which can make it hard to know what our constitution actually is. That’s

what the Gina Miller case was all about just before Article 50 was triggered. Our lack of a written

constitution may yet cause more problems between now and March 2019.

The really important parts of Article 50 for now are Articles 50(2) and (3):

2. A Member State which decides to withdraw shall notify the European Council of its

intention. In the light of the guidelines provided by the European Council, the Union shall

negotiate and conclude an agreement with that State, setting out the arrangements for its

withdrawal, taking account of the framework for its future relationship with the Union. That

agreement shall be negotiated in accordance with Article 218(3) of the Treaty on the

Functioning of the European Union. It shall be concluded on behalf of the Union by the

Council, acting by a qualified majority, after obtaining the consent of the European

Parliament.

3. The Treaties shall cease to apply to the State in question from the date of entry into force

of the withdrawal agreement or, failing that, two years after the notification referred to in

paragraph 2, unless the European Council, in agreement with the Member State concerned,

unanimously decides to extend this period.

That’s fine but can we just unpack that a little…?

I said it was short, but it is also quite dense. It is worth wading through some of the detail and I

promise it’s not too bad.



“A Member State which decides to withdraw shall notify the European Council of its intention ”. That’s

the letter Theresa May sent to Donald Tusk on 29 March 2017. Once the letter was received at

around 1.30pm in Brussels it set in train the legal machinery for Brexit.

“…the Union shall negotiate and conclude an agreement with that State, setting out the arrangements

for its withdrawal, taking account of the framework for its future relationship with the Union” . There is

an important point here: Article 50 firmly focusses on the withdrawal and only takes account of the

future relationship. The EU negotiators have doggedly stuck to this principle and that’s why the

Withdrawal Agreement is 585 pages of dense legal drafting and the Political Statement on the future

relationship is 8 pages of bullet points.

“It shall be concluded on behalf of the Union by the Council, acting by a qualified majority, after

obtaining the consent of the European Parliament.” The UK is now focussing on the Parliamentary

vote on Brexit, but the EU 27 have to vote on the draft too. We’ll talk about both votes later.

Article 50(3) is crucial and contains the single most important point that is driving the entire

negotiating dynamic. “The Treaties cease to apply” is a legal way of saying the UK leaves the EU and

this happens when the Withdrawal Agreement comes into force or “ failing that, two years after the

notification referred to in paragraph 2…”.

If there is no Withdrawal Agreement, then we automatically leave the EU on the second anniversary

of the Article 50 notification. That is midnight in Brussels on 29 March 2019 or 11pm in the UK.

But what about the ‘meaningful vote’ in Parliament?

Many politicians have spoken publicly about not allowing a cliff edge Brexit. That option is not

available to them: the longstop for leaving the EU was fixed the moment that the Article 50 letter was

delivered. If no deal is ratified and completed by 29 March then the UK leaves without a deal.

Hang on, what about the last bit of Article 50(3)? Can everyone agree to extend
the deadline?

Fair enough. The exit date can be extended but this can only be done with a unanimous vote of all 27

remaining EU countries and the UK. The EU have repeatedly said they will not agree to an extension

for the UK’s tactical purposes in the negotiation.

The EU may agree to put an extension to the vote but that is likely to be subject to conditions. Setting

aside the politics, the most plausible condition for the EU to agree would be to give an extension for

the UK to have a second referendum but even then, unanimity cannot be guaranteed. If there is no

unanimity then the original Brexit deadline of 29 March is still the date the UK leaves the EU.

So, can the UK withdraw the Article 50 Notice?

Good question and no-one knows the answer. Article 50 doesn’t say you can’t withdraw the

notification, but it doesn’t say you can either.

The notification can almost certainly be withdrawn if the UK and all the 27 remaining EU countries

unanimously agree, but it would be a bit of a gamble to rely on that vote going through.

The harder question is whether the UK can unilaterally withdraw the notification and there are

arguments either way on that point. It is hard, given the politics, to see any potential party of power try

to withdraw the notice but the politics could change unpredictably between now and March.



A group of six Scottish MPs, MEPs and MSPs have taken a crowdfunded case to the European Court

of Justice to determine whether the Article 50 Notice can be withdrawn unilaterally by the UK. This is

going through the court right now and it is worth keeping half an eye on the progress of this case

because it may become very important later. The petitioner’s legal argument was published on 30

October: it opens with a quote from the seventeenth century poet, John Donne “No man is an island

entire of itself; every man is a piece of the continent…”.

So, where do we go from here?

At the time of writing, we have a draft Withdrawal Agreement and a draft Political Statement in relation

to the future relationship. There are manoeuvrings from both the UK and the EU 27 to make changes

to the drafts but at some point a draft is going to have to be sent to each side for ratification. That will

be where we find out if there is a deal or no deal.

What could possibly go wrong?

Assuming we have an agreed text to send for ratification, it has to get over three hurdles:

 The EU Council needs the consent of the EU Parliament to proceed to ratification;

 The EU Council needs to approve the Withdrawal Agreement by a qualified majority; and

 The UK Parliament needs to ratify the Withdrawal Agreement and the Political Statement.

So, no problems there then. What is the EU Parliament Vote?

As we saw above, Article 50(2) says that the Withdrawal Agreement (but not the Political Statement)

shall be “concluded on behalf of the Union by the Council… after obtaining the consent of the

European Parliament.”

There are 751 MEPs and each country has a number that it proportional to its overall population.

Germany has the biggest population and has 96 MEPs, smaller countries like Malta and Luxembourg

only have six. The UK has 73 MEPs.

The EU Parliament has to approve the Withdrawal Agreement by a simple majority. It is impossible to

pre-judge how they will vote but in April 2017 the EU Parliament voted strongly in favour of draft

negotiating guidelines which have largely been stuck to by the EU side and so it is reasonable to

expect that the EU Parliament will vote to approve the Withdrawal Agreement.

…and the EU Council?

The EU Council is made up of the heads of state of each of the EU member countries. They have to

approve the Withdrawal Agreement by qualified majority excluding the UK from the Vote.

There are two elements to the qualified majority: (i) the resolution must be passed by at least 16 of

the member states and (ii) those member states must represent at least 65% of the population of the

EU.

There is an EU Council Voting calculator at www.consilium.europa.eu/en/council-eu/voting-

system/voting-calculator/ and an app is available but the headline is that at least 16 member states

have to agree the Withdrawal Agreement and the bigger states of Germany, France, Italy and Spain

need to be included in that approval.



Is the UK Parliamentary Vote less complicated?

Sadly not. The Withdrawal Agreement is an international treaty and for centuries the UK Government

had the power to enter into international treaties without Parliament’s consent under what’s called the

prerogative powers. These are the personal discretions and powers that the Kings and Queens used

to have. This didn’t sit easily with modern democratic ideals and so the government has by

convention since the nineteenth century exercised the prerogative powers, including the power to

make international treaties, on behalf of the monarch.

In 2010, largely in response to the political fallout after the Iraq war, the government introduced the

Constitutional Reform and Governance Act 2010 which allows Parliament to delay the ratification of

any treaty. The process is cumbersome and the government is still able to pull political levers to stop

it having any effect and so this is unlikely to come into play but it is worth knowing about, just in case.

The practical issue for the government is that it introduced a specific provisions in the European

Withdrawal Act 2018 that require it to go back to Parliament:

 Section 9 constrains what the government can do to implement the withdrawal without

Parliament’s approval. The Withdrawal Agreement will inevitably mean that the government

has to go back to Parliament for the approval to get a new piece of legislation for its

implementation.

 Section 13 requires Parliament to approve both the Withdrawal Agreement and the

framework for the future relationship before the government can ratify the agreement. This

‘gating condition’ is highly unusual.

There are quite a few steps. Which is the important bit?

Without a doubt the most important piece, practically and politically, will be the Section 13 approval.

This requires that “the negotiated withdrawal agreement and the framework for the future relationship

must have been approved by a resolution of the House of Commons on a motion moved by a Minister

of the Crown.

This means three documents have to be put before Parliament:

 A statement that political agreement has been reached;

 A copy of the negotiated withdrawal agreement; and

 A copy of the framework for the future relationship.

The statement that political agreement has been reached means agreement between the EU and UK

negotiating teams. It is far from certain that we will ever have political agreement in a wider sense.

When does Parliament get to vote?

At the time of writing both the Prime Minister and the EU negotiating team are saying there is to be no

more negotiation on the Withdrawal Agreement. Newspaper reports indicate that there may be a

meeting before the end of November to finally finalise the political statement on the future

relationship. Once these are done then it is open to the Government to put the resolution to

Parliament.

The Withdrawal Act does not say when the resolution has to be put to Parliament. The act requires

‘so far as practicable’ it should be before the European Parliament Votes on the Withdrawal

Agreement. The Withdrawal Agreement has to go through a process of translation before it can be put

before the EU Parliament which means it is unlikely to be before February.



But there is political pressure to get the UK Parliament vote through sooner rather than later and so

most people expect it to be in December.

What political manoeuvrings can we expect?

Before we get to the vote on the resolution itself, we can expect a whole series of manoeuvrings from

all sides of the Commons to gain tactical advantage.

Firstly, the Government will control the timing of exactly when the motion is to be put to the

Commons.

Secondly, the text of the resolution may matter. Section 13 of the Withdrawal Act requires that the

motion both the Withdrawal Agreement and the framework for the future relationship be approved.

There is a chance that politicians may try to amend the resolution for political purposes: they may try

to split the resolution into two parts or they may try to add conditions to the resolution.

Amending the resolution potentially causes problems because it may no longer be legally certain that

the condition for approval in s13 has been satisfied. It is fair to say that any ambiguity over this is

likely to be taken to the Courts. There are two problems with this: firstly, we really will be running out

of time to go to Court yet again and, secondly, Parliament really doesn’t like the Courts getting

involved with its own internal processes.

Any amendment to the resolution is therefore likely to create even more uncertainty and confusion

than we have already. Let’s not forget this uncertainty and confusion may suit some people’s political

interests and so we shouldn’t rule this out from happening.

Thirdly, there is likely to be an argument over how much time is allocated for the Commons debate.

The Government is unlikely to want the debate to go on for too long. The usual standing orders for

Parliament allow just 90 minutes for a debate but this can (and almost certainly will) be changed by a

vote. The Commons debated the motion to go into the EU for 55 hours over six days in October 1971

with another day of debate in February 1972. The Commons Exiting the EU Parliamentary has

expressed the view that it expects at least five days to debate the motion. In reality, they will probably

spend a couple of days debating the motion.

What happens at the end of the debate?

That depends on what happens to the motion. If the motion is amended then there will be another

debate over whether or not the amended motion satisfies the requirements of s13 of the Withdrawal

Act. In the worst case this could end up in Court and there will be political paralysis until that is

decided because no-one will know if the Government has the

legal power to sign up to the agreement.

If the resolution is clear and is approved then the Government

has the legal power to proceed and execute the Withdrawal

Agreement. Everything then depends on whether the EU also

approve the agreement.

If the resolution is rejected then the Government has to make a

statement within 21 days on how the Government intends to

proceed. It is hard to know what they could say at this stage that

would make a meaningful difference but there is a reasonable

chance that we will find out.
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